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Via Certified Mail No. 70032260000702925069
October 25, 2007

FEDERAL COMMUNICATIONS COMMISSION

OFFICE OF THE SECRETARY C C

445 12™ ST SW e T
ROOM TW-A325 . 36 45
WASHINGTON DC 20554

RE: Telecom Management, Inc. / Appeal of USAC Billing Decision
Filer ID: 824332
Docket No. 96-45

Dear FCC Secretary:

Please accept this letter and the accompanying documentation as Telecom Management, Inc.’s
(TMI) appeal of a decision by USAC on October 8, 2007 to leave TMI’s invoice unchanged after
TMI disputed certain true-up adjustments. TMI was advised to file this Appeal directly with the
FCC by Michelle Tilton, Director of USAC Billing Operations, since USAC has already
reviewed this issue.

Background

On April 20, 2005, TMI filed a Contributor Appeal with USAC asking for review of USAC’s |
decision to bill TMI for certain true-up adjustments.on TMI’s contributor invoice (see
Attachment 1). USAC issued a Decision dated December 30, 2005 granting TMI’s Appeal and
issued the appropriate adjustment credits to TMI’s account on its February 2006 and March 2006
contributor invoices (see Attachment 2). This USAC Decision was subsequently relied on by the
FCC to reduce TMI’s forfeiture amount in its September 15, 2006 Order under File No. EB-04-
TH-0587 (See Attachment 3).

Billing Dispute

In July of 2006, true-up charges for the 2004 499-A appéared on TMI’s invoice, along with a
credit for each charge TMI contacted USAC staff and inquired why these items were appearing
on its invoice since those charges were resolved in USAC’s December 30, 2005 Decision as
charges that never should have been billed to TML USAC staff assured TMI that this was a
computer error which appeared to be correctmg itself, since each charge had a corresponding
credit to zero-out the charge, and to disregard such items. No. of Copies rec'd T+
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The 2004 499-A true-up charges continued to appear on TMI’s contributor invoices with
corresponding credits over the course of the next year until TMI’s July 20, 2007 statement, at
which point the charges appeared without the corresponding credits. TMI contacted USAC staff
in August 2007 for an explanation and filed a dispute via e-mail on August 28, 2007 (see
Attachment 4). After much research, USAC sent a letter to TMI dated October 8, 2007 (see
Attachment 5) stating that the credits awarded to TMI in USAC’s December 30, 2005 Decision
were “overstated by $9,279.36” and, in order to correct this error, USAC billed TMI for this
amount (divided into three installments) on its July, August and September 2007 invoices. As
required by FCC regulations, TMI paid this amount under protest in order to avoid being placed
in Red Light status.

Appeal of Dispute Decision

TMLI, by this letter, appeals and requests the FCC review the decision by USAC in July 2007 to
partially rescind the credits applied to TMI’s account in February and March 2006.

For USAC to partially rescind credit amounts over a year after those credits were issued in
connection with a final Appeal Decision defies FCC rules that set time limits on appeals and
ultimately affects TMI’s right of due process. USAC issued a Decision on Appeal concerning
the 2004 499-A true up charges in question in December 2005 that was considered final after the
30-day appeal period passed in January 2006. The credit amounts issued to TMI, though stated
in the Appeal Decision as “approximate” values, were made definite by virtue of USAC issuing
such credits on TMI’s February and March 2006 invoices. Furthermore, those credit amounts
were relied on by the FCC to reduce TMI’s forfeiture amount in its September 15, 2006 Order,
considered final after the 30-day appeal period passed in October 2006. If this was a routine
USAC billing error in the normal course of TMI's Form 499 filings, TMI agrees it would have to
accept a reasonable amount of back-billing, but this situation clearly cannot be considered as
such. If USAC is allowed to amend a final Appeal Decision, which, in turn, also affects the
calculations of a final FCC Order, then TMI must be. provided with an equal right to re-open the
proceeding connected with the FCC Order to make additional arguments that could persuade the
FCC to rescind or modify the forfeiture amount in the Order. To allow USAC a second bite at
the apple and not TMI would violate TMI’s right of due process.

Relief Requested

For the foregoing reasons, TMI respectfully requests that the FCC order USAC to issue a credit
in the amount of $9,279.36 to TMI’s contributor account.

Please contact me by phone or by e-mail at kphotiades @pioneertelephone.com if you have any
questions or need additional information. Thank you for your attention to this matter.

Sincerely,

I Se

Kevin Photiades
Regulatory Manager
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Contributor Letter of Appeal

USAC

2000 L Street, NW .

Suite 200 - S e
Washington, DC 20036

RE: Telecom Management, Inc. / Appeal of USAC Billing Decision
Filer ID: 824332
Docket No. 96-45

Dear Sir or Madam:

Please accept this letter aﬁd the ziccompanying documentation as Telecom Management, Inc.’s
(TMI) appeal of a decision by USAC on April 8, 2005 to leave TMI's invoice unchanged after
TMI filed a billing dispute.

Background

TMI did not timely file its 499-Q and 499-A forms from the period it started generating long
distance revenue in mid-2002 until TMI filed .its first 499-Q on August 1, 2004. TMI came
forward and disclosed this oversight to USAC, who advised TMI to file all outstanding 499-Qs
and As in December 2004 (copy attached). USAC then processed those forms and sent invoices
detailing the adjustments for each of the various past filing periods.

Billing Dispute

USAC’s adjustments included true-up amounts for the 2003 and 2004 499-As. USAC contended
that such true-ups were necessary due to the change in the USF contribution method from
historical revenue to projected revenue, treating TMI’s filing as if TMI had filed each 499 form
by the original due date. a :

TMI asserted that such an arbitrary treatment of its 499 filings was incorrect and that. TMI’s
quarterly historical revenue figures in its 499-Qs matched the yearly revenue figures in its 499-
As, which made the true-ups unnecessary. After TMI filed its dispute and spoke with various
USAC staff, USAC sent an email dated April 8, 2005 (copy attached) to TMI stating that it
found no errors and would not make any adjustments to TMI's billing invoices.
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Appeal of Dispute Decision

TMI, by this letter, appeals and requests review of the decision by USAC to bill TMI for the
aforementioned true-ups for the 2002 and 2003 calendar years.

TMI is aware that the USF contribution method changed and that the FCC subsequently revised
the true-up procedure for the 2003 and 2004 499-As. The revisions, as stated in the March 13,
2003 FCC Order, were necessary because USAC felt it “should only apply the true-up to revenue
periods for which universal service contributions were actually assessed.”’ However, neither the
revisions nor the Orders allow for a future carrier such as TMI who filed its 499s after the
revised true-up procedure time period had passed, whereby TMI would be assessed for each
quarter in one review. Because TMI filed all of its 499s together, the filing timeline that
necessitated the true-up procedure does not apply since the cumulative effect of TMP’s filing
gave USAC all of its historical revenue ﬁgures

In essence, USAC arbitrarily decided to treat TMI’s filing as if it had timely filed its 499 forms
all along. Since TMI left the projected revenue areas of each 499-Q form blank, USAC
populated the blank areas with each subsequent 499-Q form’s historical revenue figures and then
used those figures as “projections” to calculate TMI’s assessment. This method resulted in two
extra true-up assessments on top of the quarterly assessments against TMIL. The purpose of a
true-up, by the FCC’s own admission, should only be “to refund or collect from contributors any
.over-payments or under-payments”-after comparing -its quarterly revenue figures with its. yearly
revenue figure.? As evidenced in its invoice, TMI has already been assessed for each of the
outstandingsquarters — there should have been no over-payment or under-payment to be made
since its quarterly figures matched its yearly figures. .

Relief Requested

For the foregbing reasons, TMI respectfully requests that the annual true-up amounts for 2002
and 2003 ($32,593.47 and $45,179.34, respectively) be removed from TMI's USAC account.

Please contact me by phone or by e-mail at regulatory@pioneertelephone.com if you have any
questions or need additional information.

Thank you for your attention to this matter.
Sincerely,

e

Kevin Photiades
Compliance Specialist

! Sae ECC Order and Second Order on Reconsideration 03-58 released March 14, 2003, item 15, page 7.
21d. at item 14,
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December 30, 2005

BY REGISTERED MAIL

Kevin Photiades

Compliance Specialist - - - e
Telecom Management, Inc. d/b/a Pioneer Telephone

583 Warren Avenue

Portland, Maine 04103

Re:  Telecom Management, Inc. d/b/a Pioneer Teléphone (499 Filer ID # 824332)

Dear Mr. Photiades:

The Universal Service Administrative. Company (USAC) has completed an evaluation of
the letter of appeal submitted on behalf of Telecom Management, Inc. d/b/a Pioneer
Telephone (TMI) dated April 18, 2005 (Appeal). Your Appeal requests that USAC

. review its calculations for the 2003 and 2004 annual Federal Communications
Commission (FCC or Commission) revenue reporting reconciliation process (the “A/Q
true-up” process) and revised associated 2002 and 2003 Universal Servme Fund (USF)
bllllngs As explained below, USAC grants your Appeal. ,

Summary and Decision

FCC regulations require contributors to submit an annual FCC Form 499-A (Form
499-A) reporting the prior year’s actual revenue, in part, for the purpose of permitting an
_annual true-up of the contribution period based on the revenue reported. During the A/Q
* true-up process, prior quarterly billings are tested usmg reported actual revenue and
revised if necessary.

The contribution period at issue here was affected by an FCC-mandated change in the
USF contribution methodology from basing USF contributions on historic revenue to
projected revenue. This change resulted in two quarters of revenues (fourth quarter 2002
and first quarter 2003) not being utilized to calculate TMI’s USF contributions.' Thus,

| See Federal-State Joint Board on Universal Service, 1998 Biennial Regulatory Review — Streamlined
Contributor Reporting Requirements Associated with Administration of Telecommunications Relay Service,

2000 L Street, N.W., Suite 200, Waéhing'fon, DC 20036 Voice: 202.776.0200 Fax: 202.776.0080
Visit us online at: hitp//www.universalservice.org
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Telecom-Management Inc. d/b/a Pioneer Telephone

December 30, 2005
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both the 2003 Form 499-A (reporting 2002 revenue) and the 2004 Form 499-A (reportmg
2003 revenue), trued-up contributions made during a nine-month period.?

TMI’s Filings and Associated True-ups

TMI did not timely file quarterly revenue on FCC Form 499- Qs for 2002 or,2003., When.. . ;.. .

TMI late-filed its Form 499-Qs for those years, in some instances it reported actual
revenue while in others it left portions of the forms blank. TMI also submitted its
February 2003 499-Q using an incorrect form. Due to the contribution methodology
change described above, the February 2003 499-Q was unique in that it reported fourth
quarter 2002 historical revenue, first quarter 2003 projected revenue, and second quarter
2003 projected revenue. This form bridged the gap between the historical and projected
reporting methodologies, allowing USAC to reduce the 2003 and 2004 499-A forms
(reporting 2002 and 2003 annual revenue, respectively) to a nine-month period. TMI .
used the prior year’s version of the February 499-Q, which only reported fourth quarter
historical revenue.

TMD’s filing errors required USAC to, among other things, manually transfer TMI’s
revenue from the incorrect form to a correct form. Upon review, USAC has identified
inconsistencies associated with the data entry that was required as a result of TMI’s late
and incorrect form filings. ‘The resulting revenue data entered into USAC’s system
included $0 for fourth quarter 2002 and first quarter 2003. - These revenues were
excluded.from the A/Q true-up calculations for those years. The result was that TMI was
assessed.based on four quarters worth of revenue during each of the methodology
transition years rather than on three quarters of revenue as should have been the case.

Explanation of Decision and Revisions to Account

USAC’s review demonstrates that it is necessary to revise both the 2003 and 2004 true-up
calculations (revising 2002 and 2003 billings) for TMIL. Calculations indicate that the

. amount of the credits due TMI are slightly different (less for 2002 and greater for 2003)
than what TMI has requested. The 2002 A/Q true-up credit refund due is approx1mately
$30,200.88; the 2003 A/Q true-up credit refund due is approximately $53,816. 153

North American Numbering Plan, Local Number Portabzlzty, and Universal Service Support Mechanisms,
Telecommunications Services for Individuals with Hearing and Speech Disabilities, and the Americans
with Disabilities Act of 1990, Administration of the North American Numbering Plan and North American
Numbering Plan Cost Recovery Contribution Factor and Fund Size, Number Resource Optimization,
Telephone Number Portability, Truth-in-Billing and Billing Format, CC Docket Nos. 96-45, 98-171, .
90-571, 92-237, 99-200, 95-116, 98-170, Order and Second Order on Reconsideration, 18 FCC Red 4818 at
915 (2003) (Reconsideration Order) (directing USAC “not to apply the annual true-ups for calendar years
2002 'and 2003 to revenues from the fourth quarter 2002 and first quarter 2003”). ,

2 The 2005 Form 499-A (reporting 2004 revenue), once again, trues-up a full year of contributions.

* USAC believes the difference betwegn what it caloulated as the amount due TMI and the amount that
TMI requested in its appeal (2002-$32,593.47 and 2003-$45,179.34) is due to the fact that USAC’s
calculation is based on the annual revenue reported on the Form 499-As and that TMI may have attempted
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Accordingly, USAC will revise and correct TMI’s account to reflect billings based upon
these calculations and credits will post to TMI’s account in three equal installments
beginning with the January 2006 invoice.

Decision on Appeal: Granted.
USAC hereby grants TMI’s Appeal.

If you disagree with USAC’s Decision, you may file an appeal with USAC or with the
FCC. Detailed instructions for filing appeals are available at:

http://www.universalservice.org/ﬁmd—admhﬁstration/contributors/ﬁle—appeal

Sincerely,
USAC

Universal Service Administrative Company

cc: Cathy Carpino, FCC Wireline Competition Bureau
. Hillary DeNigro, FCC Enforcement Bureau
Regina Dorsey, FCC Office of Managing Director

to individually revise each quarter’s revenue. The original filed 499-Qs that were used for billings and the
respective annual 499 form are used to perform the annual true up.




Send top portion of statement with payment in enclosed envelope. Keep bottom portit;n for your records.

STATEMENT OF ACCOUNT

Date - Description
Previous Balance
02/15/2006 Late Payment Fee

02/13/2006 Payment

02/15/2006 Schools & Libraries Support Mechamsm Credit
02/15/2006 Schools & Libraries Support Mechanism Credit
02/15/2006 Schools & Libraries Support Mechanism Credit
02/15/2006 Schools & Libraries Support Mechanism Credit
02/15/2006 Rural Health Care Support Mechanism Credit
02/15/2006 Rural Health Care Support Mechanism Credit
02/15/2006 Rural Health Care Support Mechanism Credit
02/15/2006 Rural Health Care Support Mechanism Credit
02/15/2006 High Cost Support Mechanism Credit
02/15/2006 High Cost Support Mechanism Credit
02/15/2006 High Cost Support Mechanism Credit
02/15/2006 High Cost Support Mechanism Credit
02/15/2006 Low Income Support Mechanism Credit
02/15/2006 Low Income Support Mechanism Credit -

© 02/15/2006 Low Income Support Mechanism Credit
02/15/2006 Low Income Support Mechanism Credit

Nggo ctitebs = $ 2.8, 359,44

%&@wﬂs Z at@@z.»rz Lerice ez,
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$108,481.18
$565.67
~ ($28,359.48)

(54,347.64)

($4,347.64)

(83,493.28)

($3,493.28)

($163.73)

. ($163.73)
($52.17)
($52.17)

($11,022.99)
($11,022.99)

($5,430.62)

($5,430.62)

($2,404.36)

($2,404.36)

($1,090.89)

($1,090.89)

Transactlons occurring after 02/15/2006 are not reflected on thls statement.

The Balance Due on this Statement represents your mandatory contributions to universal service support and constitutes a Debt owed to the United States as deﬁned
by 31 U.S.C § 3701, the Debt Collection Act of 1982 (Public Law 97-365), and the Debt Collection Improvement Act of 1996 (Public Law 104-134), as amended
(the DCIA) and any amendments thereto. This Statement constitutes a demand for payment of the Balance Due in accordance withi and pursuant to Federal
Communications Regulations (47 C.F.R. § 1.1911) and the DCIA. Please refer to the reverse side of this Statement for i lmportant information and a description of

your legal rights, obligations, and opportunities under the DCIA.

T his month's support mechanism charges were calculated using an FCC
contribution factor of 0.102000 and the following revenue data:

-~ November 2005 4990
120b $635,000.00
120c $285,000.00

If the figures do not correspond with your records, please contact the 499 Data
Collection Agent.

Statement Date Inveice Number Tiler 499 1D Balance Due USAC ,
T 02/23/2006 UBDI0000183909 824332 $ 52,469.82
. FORM 499Q DATA PAYMENT INFORMATION

Payment must be received by 03/15/2006 to avoid late payment charges..

Please remit ACH payments in a CCD+ format to ABA #071000505, ‘
Account #5590045653,

Paymients must include your Company Name, Filer 499 ID, and Invoice
Number to ensure timely posting. i

Page 1




Send top portion of statement with payment in enclosed envelope. Keep bottom portion for your records.

STATEMENT OF ACCOUNT
Date Description | Charges Credits
Previous Balance ‘ \\$ 469.82
03/15/2006 Late Payment Fee -~ $134.68
03/15/2006 Low Income Support Mechanism Credit — ($1,090.89)
03/15/2006 Low Income Support Mechanism Credit :  ($2,404.36)
03/15/2006 Rural Health Care Support Mechanism Credit - ($52.17)
03/15/2006 Rural Health Care Support Mechanism Credit , : ($163.73)
03/15/2006 Schools & Libraries Support Mechanism Credit ($3,493.28)
03/15/2006 Schools & Libraries Support Mechanism Credit ($4,347.64)
03/1 5/2006 High Cost Support Mechanism Credit ’ ($5,430.62)
03/15/2006 High Cost Support Mechanism Credit ' ($11,022.99)
03/13/2006 Payment ($28,359.48)
03/15/2006 High Cost Support Mechanism Charges $15,927.34
03/15/2006 Low Income Support Mechanism Charges . ) $3,939.61 :
03/15/2006 Rural Health Care Support Mechanism Charges - $131.87 ' '
03/15/2006 Schools & Libraries Support Mecpamsm Charges $8,360.66 :
BALANCE DUE USAC ON 04/14/2006 . ‘ $24,598.82 E
* N . . . i .
: e PAy Batance pus :

Transactions occurring after 03/15/2006 are not reflected on this statement

The Balance Due on this Statement represents your mandatory contributions to universal service support and constitutes a Debt owed to the United States as deﬁned
by 31 U.S.C § 3701, the Debt Collection Act of 1982 (Public Law 97-365), and the Debt Collection Improvement Act of 1996 (Public Law 104-134), as amended
(the DCIA) and any amendments thereto. This Statement constitutes a demand for payment of the Balance Due in accordance with and pursuant to Federal ° '
Communications Regulations (47 C.ER. § 1.1911) and the DCIA. Please refer to the reverse side of this Statement for important information and a descnptlon of

your legal rights, obligations, and opportunities under the DCIA.

Statement Date Invoice Number Tiler 499 1D lTalance Due USAC
03/22/2006 UBDIV000187794 824332 $ 24,598.82
- FORM 499Q DATA . . PAYMENT INFORMATION
This ﬁonth's suppprt mechanism charges were calculated using an FCC Payment must be received by 04/14/2006 to avoid late payment charges.
contribution factor of 0.102000 and the following revenue data:
<55 November 2005 4990 Please remit ACH payments in a CCD+ format to ABA #071000505,
120b = $635,000.00 Account #5590045653.
120c $285,000.00
If the figures do not correspond with your records, please contact the 499 Data Payments must include your Company Name, Filer 499 ID, and Invoice
Collection Agent. | Number to ensure timely posting.

Page 1




IS oo ,E,eg'lera__l Coinngnicadons Commission = - - FCC 06-136

! : - Before the
FEDERAL COMMUNICATIONS COM]VHSSION
" WASHINGTON, D.C. 20554

In the Matter of - ).
R BT Bl SR R B Y £ R it’*f{‘:%'-ﬁw SR kit R BT LI e B R e s b
Telecom Managernent, Inc. - ) = FileNo. EB-04-IH-0587 - - ' .
' ' ) NAL/Acct. No. 200532080142 ,
). FRNNo.0005-8591-11
)
.)
. ' . ORDER OF FORFEITURE , .
A : .,1.‘ e G B e s . ’ RYs pdveiote ) A -ﬁ.ewm&ﬁﬂm ) .
‘ Adopted September 14, 2006 T . Released September 15 2006
BytheCommlssmn. : ‘ o o Tt \

L INTRODUCTION

- 1. ' In this Order of Forfeiture, we. assess a monetary forfe1ture of $237, 992 aoamst Telecom
‘ Management Inc. (“TMI”) for willful and repeated violations of the Communications Act of 1934, as .
- amended (the “Act™), and the Commission’s rules. For the reasons set forth below, we find that TMI
. willfully and repeatedly violated the Act and the Commission’s rules by failing to contnbute to the .
- Universal Serwce Fund (° ‘USF”) and fa111ng to pay, its regulatory fees .

I BACKGROUND

2. - The facts and cncumstances surroundmo th1$ case are set forth in more detaﬂ inthe
Notlce of Apparent Liability and Order (“NAL” or “TMI NAL”)3 previously issued by the Commission
, . arid need not be repeated here at length.. TMI is a Mame-based telecommunications provider that offers--
" ' long distance plans toll free numbers, and phone cards.* “In 2002, it began providing these services by
reselling intrastate, interstate, and mternauonal long-distance services purchased from Global Crossing "
." Bandwidth, Inc. (“Global Crossing™).” As'such, TMI is subject to the obligations of section 254(d) of the '
" Act and sections 54.706, 1.1154, and L. 1157(a)(1) of our rules. Section 254(d) of the Act requires, among_
. " other things, that “[e]very'telecommunications carrier [providing] interstate telecommunications services .
- -.": . contribute, on an equitable and nondiscriminatory basis, to the specific; predlctable, and sufficient .
;. mechanisms established by the Comnnssmn to preserve and advance umversal serv1ce - Sectlon 54.706

K

- ’47USC§254(d),47CFR§54706(a) Co .
L *47 CFR. §§ 1154, 1157(6)(1). L - P
Telecom Manaoement Inc., Notlce of Apparent L1ab111ty and Order 20 FCC Red 14151 (‘7005) (“TM NAL”)

‘ ‘4 See http: //supgort pmneertelephone com/test/suggort asp"kb—4" (last accessed November 25, 2005)

.5 Seeid; Letter from LeonL Nowalsky, Nowalsky, Bronstori & Gothard, Counsél for Telecom Management Inc., ;

. to I-hllaryS DeNigro, Deputy Chief, Investigatiotis and Hearings Division, Enforcement Bureau, FCC dated

December 20 2004 (“TMI December 20, 2004 Letter”), Response to InquxryS i _ e ‘ o
§ 647Usc §254(d) ST T e '.f ST
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" Federal Communications Comitission

- of the Commission’s rules requrres all telecommunications carriers that prov1de interstate
 telecommunications services and certain other providers of interstate telecommunications to contribute to
" the USF based on their projected collected end-user telecommunications revenues, and on a contribution
factor determined quarterly by the Commission.” Sections 1.1154 and 1.1157 require that interstate -
telecommumcatmns carners pay retru]atory fees on the basis of' interstate and mtematlonal end-user
revenue.’

T r"“‘“‘%PB@-'MéI‘H’e‘Umversal Semce*AdnnﬁfSl:ratwe‘Gompany( ‘USAC”) adnnmsters the umVersal‘W@f R e

service support mechanisms and performs billing and collection functions.” The Commission requires
carriers to provide revenue information to USAC on FCC Form 499 (“Telecommunications Reporting
Workshee ”) on a quarterly and annual basis,'® and USAC uses that information to determine the amount
of each carrier’s universal service contributions on a quarterly basis, with a yearly true-up using the
Annual Worksheet.!* USAC b1lls carriers, 1nclud1ng TMI, each month based on the1r quarterly '
contnbutmn amount

.4, In 2004 the Enforcement Burean (“Burea ) souOht to 1dent1fy resellers of

.+ viramteledonimunications service that had failed to register as-telecommunications seivice:providerswith the

Commission as well as satisfy various other Commission program requirements.'* To this end, on March
30, 2004 and June 18, 2004, the Burean’s audit staff sent letters to TMI 1‘equest1nt7 information pertaining -
to its compliance Wlth the Commlssmn s reglstratlon reqmrement " After rece1v1n° no response the

"47CFR. §§ 54.706, 54.709.
847 CFR. §§ 1.1154, 1. 1157(0)1).

® See Changes to the Board of. Directors of the. Natzonal Exchange Carrier Asvoczatzon, Inc Report and Orderand .
" Second Order on Reconsxderanon, 12 FCC Rcd 18400, 18415 1 25 (1997) (“NECA Changes Order” H 47 CER.

" §54.702(b).
47CFR.§54711.
‘ 1 See 47 C.F.R. § 54.709(a).

12 See, e, 8., Federal-State Joint Board on Umvers'al Servzce, Sxxteenth Order on Reconsrderatron (in CC Docket No.
- 96-45), Eighth Report and Order (in CC Docket No. 96-45), and Sixth Report and Order (in CC Docket No. 96-
. 262), 15 FCCRed 1679, 1687, 18 (1999); Federal-State Board on Universal Service, Further Notice of Proposed
Rulemaking and Order, 15 FCC'Red 19947, 19954, 9 17 (2000); Federal-State Joint Board on Universal Service,
*; 1998 Biennial Regulatory Review — Streamlined Contributor Reporting Requirements Associated with .
Administration of Telecommunications Relay Services, North American Numbering Plan, Local Number Portabtlzty,
*: and Universal Service Support Mechanisms, Telecommunications Services for Indzvzduals with Hearing and Speech .
" Disabilities, and the Americans with Disabilities Act of 1990, Administration of the North American Numbering
. " Plan and North American Numbering Plan Cost Recovery Contribution Factor and Fund Size, Number Resource
. Optimization, Telephone Number Portability, Truth-in-Billing and Billing Format, Report and Order and Second |
_ Further Notice of Proposed Rulemaking, 17 FCC Red 24952, 24971-72, 1] 35 (2002); Changes to the Board of
- Directors of the National Exchange Carrier Association, Inc., Federal-Stdte Board on Unzvelsal Service, Second
-, Order on Reconsideration (m cc Docket No. 97-21), 12 FCC Red 22423, 22425, § 3 (1997).- Carriers must pay by
the date shown on the invoice from the Administrator. 47 C.F.R. § 54.711(a) (“The Commission shall announce by
Public Notice published in the Federal Reglster and on its website the manner of payment and the dates by which
{* payments must be made.”). See, e.g., Prapased Third Ouarter 2003 Contribution Factor, Public Notice, 18 FCC
Red 11442 (Wu:elme Comp Bur. 2003) (“Contnbutron payments are due on the date shown on the adxmmstrator
., Invoice.”). .. : _ , o . ,.
‘3See47CFR§641195(a) L - _
-1 See Letter from Hugh L. Boyle Chlef Aud.ltor, Investrgatrons and Hearmos Division, Enforcement Bureau, FCC :
-+ to Telecoin Manaoement, Inc., ddted March 30, 2004 (requesting confirmation that TMI had filed registration

B o information pursuant to sectron 64 1195(3.) of the Comrmssron s rules), Letter from Hugh L Boyle, Chief Audltor, - ‘
-.(contmued ) . S , S ‘

s
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" Bureau 1ssued a letter of inquiry (“LOI’ "} on November 18 2004 * The December 20, 2004 LOT

response'® and Janmary 17, 2005 supplemental response!” filed by TMI confirmed that the carrier failed to
confribute to the USF and pay regulatory fees while operating as an interstate telecommunications carrier
for more than two years despite having collected several hundred thousand dollars in USF fees from its

customers.'®

5. On Auoust 12, 2005, the Comrmssmn 1ssued an NAL against TMI proposm‘7 a forfe1ture

2 art - e stm F §980.0004For-the- apparerit willful-and-repeated:s ilUuES ey umversalvseche"conmbﬁttons‘*on‘three“=* Ferreg

occasions from August to October 2004 and failure to timely make a regulatory fee payrnent in August
2004. T™MI subm1tted a response to the NAL on August 24, 2005.% :

6. Under section 503(b)(1) of the Act any person Who is detenmned by the Comnnssxon to

. have willfully or repeatedly failed to comply . with any provision of the Act or any rule, regula’non or

order issued by the Commission shall be liable to the United States for a forfeiture penalty Section

..3 12(£)(1) of the Act defines willful as “the conscious and deliberate commission or omission of [any] act,

T

irrespective of any intent to violate” the law.* The legislative history to section 312(£)(1) of the Act -
clarifies thatthis“definition of w1llfulvapphes “6'beth sections 312 and 503(b) of the Act,? and thesxeitws
Commission has so interpreted the term in the section 503(b) context.” The Commission may also assess

a forfeiture for violations that are merely repeated, and not willful.?* “Igepcated” means that the act was
committed or omitted miore than once, or lasted more than one day.”® To impose such a forfeiture penalty,
the Commrssmn must issue a notice of apparent liability and-the person against whom the notice has been -

(Continued from previous page) ‘
Investigations and Hearings Division, Enforcement Bureau, FCC, to Telecom Management, Inc., dated June 18,

2004 (again requesting confirmation that TMI had filed registration mformatxon pursuant to secuon 64.1195(a) of

. the Commission’s rules) (together “Audit Letters”)

15 1 etter from Hlllary S. DeNigro, Deputy Chief, Investxoatlons and Hearings Drvrsron, Enforcement Bureau F CC
to Sue Bouchard, Telecom Management Inc., dated November 18,2004. :

16 S0z TMI December 20, 2004 Letter.

Y etter from Leon L. Nowalsky, Nowalsky, Bronston & Gothard Counsel for Telecom Management, Inc., to
- Hillary S. DeNigro, Deputy Chief, Investigations and Heanngs D1vrsron, Enforcement Bureaun, FCC, dated January
17,2005 (“TMI SupplementaIxRevpome”) .

18 TMI filed its registration on April 15, 2004 28d a 499 Q due August l 2004 TMI then received its first bill from -

* the Universal Service Administrative Company (“USAC”) in October 2004 and, in December 2004, back filed its

2002, 2003 and 2004 annual worksheets and its February 1 and May 1 quarterly worksheets.

* .19 Letter from Leon L. Nowalsky, Attorney for Telecom Management, Inc., to William Davenport, Chief,

. . Investigations and Hearings D1vrslon, Enforcement Bureau, Federal Commumcatrons Comrrussron, dated August
" ~24, 2005 (“TMI NAL Response™). -, .

P47USC.§53GMB).

lguscyse. o - T
- ® HR. Rep. No. 97-765, 97“‘Cono 2dSess 51(198'7) T o

B See, eg, Applzeatzon Jor Review of Southern Calj jbmza Broadcastzng Co Memorandum Opuuon and Order,
“FCC Rcd 4387 4388 (199 l) (“Southern Cal forma Broadcasting Co ) -

, 2 See, e. g., Callats' Cablevision, Inc., Grand Isle, Loumana, Notice of Apparent L1ab1hty for Moneta.ry Forfeiture,
o 16 FCC Red 1359, 1362, 9 10 (2001) (“Callazs Cablevzszon”) (1ssu1ng aNotwe of Apparent L1ab111ty for, inter alza,
acable televrsron operator’s repeated s1gnal leaka,,e)

25 Southern Calzjbmza B’roadcavtmcr Co, 6 FCC Rcd at 4388, 15 Callaw Cabzeuman, Inc 16 FCC Red at 1362
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issued must have an opportunity to show, in wriﬁng; why no such forfeiture penalty should be imposed.*
The Commission will then issue a forfeiture if it finds by a preponderance of the evidence that the person
has willfully or repeatedly viclated the Act or a Commission order or rule.”’

7. Sectlon 503(b)(2)(B) of the Act authorizes the Commission o assess a forfeiture of up to
$120,000 for each violation or each day of a continuing v101at10n, up to a statutory maximum of $1.2 -
million for a single act or failure to act for violations occurring before September 7, 2004, and up to

million for a single act or failure to act for violations occurring on or after September 7, 2004.% In
determining the appropriate forfejture amount, we consider the factors enumerated in section
503(b)(2)(D) of the Act, including “the nature, circumstances, extent and gravity of the violation, and,

* with respect to the violator, the degtee of culpab1hty, any h1story of prior offenses, ability to pay, and .
such other matters as justice may require.”” .

III. DISCUSSION

g mm 8w - As set forth below, we find bya preponder—ance of the evidence that TME wolated section-

254(d) of the Act and sections 54.706(a), 1.1154, and 1.1157(b)(1) of the Commission’s rules by willfully
and repeatedly failing to make contnbunons toward the Umversal Service Fund and failing to pay
regulatory fees to the Commwsxon

9, In the TMINAL, we proposed a forfelture of $280 000 for TMI’s apparent willful and

. repeated violations of section 254(d) of the Act and sections 54.706(a), 1.1154, and 1.1157(b)(1)of the

. Commission’s rules.’! We calculated this amount, consistent with Commission precedent, as follows. -
For TMI's-apparent failure to pay universal service contributions, we applied a base forfeiture amount of

* $20,000 for each of three months of nonpayment. We then added one-half of the approximately $420,000
in unpaid universal service contributions,. or $210,000, to the base forfeiture for a proposed forfeiture of

. $270,000. ;For TMI’s apparent failure to pay regulatory fees, we applied a $10,000 forfeiture. As
explained below, we reduce the forfeiture amount by $42,008 based on an USAC amendment to TMI’s

"+ unpaid USF balance but otherwise reject TMI’s various arguments to eliminate or reduce the forfeiture

further, Wee therefore i impose.a forfeiture of $237 992 agamst T™I.

% See 47 U.S.C. §503(b),47CFR.§1 80(D).

Y Seq, e.g, SBC Commzmzcatzons' Inc., Forfexture Order, 17 FCC Rcd 7589 7591, 1] 4 (2002) (“SBC F o;fezlure :
-+ Order”). -

‘,

CB47Us. c § 503(b)(2)(B), see also 47 CER. § 1. 80(b)(7) The Commission recently aménded its rules to

o .increase the maximum penalties to account for inflation since the last adjustment of the penalty rates. See -

Amendinent of Section 1.80(b) of the Commmzon s Rules ana’ Acﬁuvﬁnent of F orfeitur e Maxzma to Reflect Inﬂatzon,
" Order, 19 FCC Red 10945 (2004). .

Pa70. S C. § 503(b)(2)(D), See. The Commzs‘vzon sFa}y‘ézture Polzcy Statement ana' Amendment of Sectzon 1.80 of

" ‘the Commission’s Rules, Report and Order 12 FCC Rcd 17087 17100 9127 (1997), recon. denzed 15 FCCRed 303

" (1999); 47 CF.R. § 1.80(b). . . —
*47US.C. § 254(d); 47C. FR. §§ 54, 706(a), L 1154 1 1157(b)(1)

s et
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A. TMI’s Violations Were Wiliful and Repeated

10. In the TMI NAL Response, TMI admits it failed to make USF contributions and pay
regulatory fees prior to November 2004 but claims that its failures were neither willful nor repeated.*
Based on a preponderance of the evidence, and as discussed in more detail below, we reject TMI’s claims. -
We find that it violated section 254(d) of the Act and sections 54.706, 1.1154 and 1.1157(b)(1) of the
- Commission’s rules by W1llfully and repeatedly failing to make any of its monthly universal service
Aoy mene oS o BR N paAients for more than two'yéatsy ircuding tHIESSUCH failir8s Withifi- the VEarPrior t0-oUr - - —miwbus, 5.
issuing the TMT NAL, and by failing to pay any regulatory fees until December 2004. ‘

11. - TMI argues that it used a thlrd-party vendor to handle all compliance obhganons and it
assumed all filings and payments, mcludmg the USF contributions and regulatory fee payments, were
being made by the third-party vendor.* TMI thus contends it cannot be held “solely liable” for these
failures because the third party vendor, not TMI, failed to make the payments.3* TMI's attempt to hold
this vendor liable for its own failure to live up to its regulatory obligations is misplaced given the Act’s
express provision holding that the actions of a common carrier’s agent are attributable to the carrier. :
. Specifically, section217-of the Act states that*therdét;-omission, or failure of any.. agent or other person- » st
acting...for any common carrier...shall in every case be also deemed to be the act, omission, or failure of .
such carrier.”> TMI, as a common carrier, is responsible pursuant to section 217 for any failures to
- comply with our rules by the third-party vendor acting as its agent. Accordingly, TMI is responsible for
knowing and ult1mate1y complymo with its revulatory obhcratlons and the failure of its agent does not
exculpate TMI o

12. - TMI also contends that its violations were not willﬁjl, as defined in section 312(f) of the
Act, because it did not knowingly or deliberately fail to satisfy its regulatory obligations when its third-
party vendor failed to pay the USF contributions and regulatory fees. As stated above, however,
willfulness in the context of section 503(b) does not require that an entity know it is acting unlawfully,
but merely that it knows it is engaged in the conduct constituting the rule violations.”” Therefore, TMI
(acting thropgh its vendor) willfully failed to pay USF contributions and regulatory fees. As discussed
above, TMI?s use of a third-party vendor to satlsfy its reoulatory obhgatlons does not shelter it ﬁom a
finding of willfulness. o R :

13, Snmlarly, we reject TMI’s posmon that its actlons were not willful based on factual
d1st1nct1ons between this case and the Commission’s Globcom decision.® TMI claims the Commission
relied on Globcom in finding TMI willfully failed to make USF contributions and pay regulatory fees.*
Unlike Globcom, TMI states it filed some worksheets, and began making USF payments before it

32 See TMI NAL Response at 3.
» See TMI NAL Re s'pon se at 3
¥ Seeid.

© ¥ See47US.C. §217

36 Sec, e.g., All American Te?ephone Inc., Oxder of Forfelture, 16, FCC Rcd 16601, 16604 (2001) (notmo that carrier.
is liable under section 217 for forgeries by agent without carrier’s knowledoe) .

47U.8.C. §312(6)(1); 47U.S.C.§ 503(b).

3 See Globcom, Inc., Notice of Apparent Liability for Forfeiture and Order, 18 FCC Red 19893, 19896 (2003)
(“Globcom”); see als'o Globeom, Inc‘, Order of Forfelture, FCC 06-49 (reL Apnl 19 2006)

. 39SeeTMNALRevpomeat4 - o e T _
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received notice from the Commission.*® We reject TMI’s position. In the TMI NAL, the Commission
cited to Globcom for various propositions (such as identifying the serious, negative impact failure to pay
USF contributions has.on the program and the forfeiture methodology), but did not rely on Globcom to
establish that TMI acted willfully under the Act,. TMI’s attempt therefore to establish its lack of
willfulness by distinguishing Globeom is wholly unpersuasive.

14.  TMI also generally claims that its violations were not repeated.*’ TMI however fails to

- pEGVidE ARy SpEGITS Sritne it ortite 1o ahy legal Fationals ‘supporting this claim; diSclissingionly itssrieraeian . iru

belief that its actions were not willful.** As dlscussed above, “repeated” means the “commission or

* omission” of an act “more than once or...for more than one day.”* No evidence is offered to counter the

TMI NAL’s apparent finding that TMTI’s violations were repeated. TMI failed to remit USF fees to USAC
and to pay regulatory fees for more than two years. Therefore, we find that TMD’s failures were repeated.

15.  Finally, TMI argues it should not be held liable for forfeiture because it claims it never
received the Audit Letters and TMI contends the Commission based its NAL findings on TMI’s failure to
respond to those letters.* TMI’s assertion is incorrect. TMI’s failure to respond to those specific letters

- had'nobearing-on the Commission’s decision to propose, or its-calculation of, the forfeituressAsews -

discussed herein and in the TMI NAL, we based the TMI forfeiture on TMI’s failures to make required
payments to the USF and the FCC and calculated the forfeiture based on Commission precedent unrelated
to any failure to respond to Commission inquiries. No forfeiture was proposed in the NAL for TMI’s
failure to respond to any Commission communication. :

B. Forfeiture Amount

16. .- Initsresponse to the Commission’s TAI NAL, TMI does not dispute the amount of the
forfeiture assigned for failure to timely pay its regulatory fees.* TMI does argue that the Commission
should eliminate or reduce the portion of the forfeiture amount attributable-to its USF violations because
the amount of the forfeiture is in error and because TMI is unable to pay the $280,000 forfeiture amount.
After full consideration of all TMI’s assertions, we reject TMI’s claim that it is unable to pay the
proposed forfeiture but, in light of new mfonna’non prov1ded by TMI, we find that the forfeiture amount
should be reduced

17. TMI first artrues that the forfeiture amount is not warranted because the v101at10ns were
committed by its vendor and therefore were not intentional or deliberate on TMI’s part.*® TMI asserts “no
justice will be served by tacking an upward adjustment or penalty based upon past occurrences which
were non-deliberate, unintentional, and of which TMI was completely unaware.”¥” This argument merely
re-packages TMI’s already rejected position that it cannot be held liable for the actions of its vendor. As

-discussed above, TMI’s failures were in fact both willful and repeated under the Act and Commission

40 See id.

! See id.

42 See id. at 2-4. .

* Southern California Broadcasting, 6 F CC at 4388, 5.

“ TMINAL Response at 2. '

45 See TMI NAL Response at7." .. S o L
46 See TMI NAL Response at 5-6. - ' ‘

A See TMI NAL Response at 6.
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precedent and the proposed forfeiture was premised on these willful and repeated actions.*® Therefore,
we reject TMI’s attempt to have the USF forfeiture rescinded on this basis.

18. TMI also suggests it would be mappropnate to adjust the forfeiture upward given its
efforts to come into compliance before it received the LOL* Initially, we note that our forfeiture
methodology already takes into account any effort by TMI to pay down its balance because the upward
adjustment is dependent on the outstanding USF balance. TMI’s attempt to reduce or eliminate the
*upward adjiistinent because of its compliance efforts s misguidedi-hioweverreonsidéfifigithe totality of its -~ =
non-compliance, Specifically, the Commission based the upward adjustment on the seriousness,
extensive period, and scope of TMI’s universal service nonpayment violations.® Prior to TMI’s
purported efforts to comply, it collected severftl hundred thousand dollars for USF from its end users, yet
withheld USF payments for a period of over two years.” Moreover, only after the Bureau’s investigation
began did TMI back-file all of the required forms that would permit USAC to calculate TMI’s
outstanding balance. Thus, regardless of TMI’s purported pre-investigation efforts, there were s1°mﬁcant
and long-standing problems with TMI’s compliance.” TMI’s conduct threatens the integrity and the
viability of the umversal service program. Based on the totality of the factors under cons1deranon, we
deny TMI’s request to reduce'the USF upward-adjustment-amount on this basxs ‘ _ < e b

19. Finally, we conclude, notwithstanding the foregoing, that the amount of the forfeiture
should be reduced by $42,008 based on a revision to TMI’s outstanding debt. TMI points out that the
$210,000 wpward adjustment in the proposed forfeiture is incorrect because the USF past-due debt upon
which it was based has been revised.® As explained in the TAMI NAL and consistent with the Commission
precedent, the upward adjustment was based on one-half of the company’s unpa1d contributions, in this
case determined by the past-due debt as of the date the investigation began.>® In support of its argument,

" TMI submitted with its response a Contribution Letter of Appeal it ﬁled with USAC claiming that USAC
overcharged TMI for USF past-due debt by $77,773.81.5% On December 30, 2005, USAC acknowledged
that TMI’s past due debt should be reduced and determined it would credit TMI for overcharges of
$84,017.03.% In light of USAC’s decision to credit TMI for these overcharges, the USF outstandmc '

8 See supra, Y 6-8.

9 TMI argues that the Commission used TMI’s back filing and payment of past due amounts, presumably
something for which it should be given credit, to “levy an upward adjustment.” See TMI NAL Response at 5. This

" position misinterprets the Commission’s action, We estimated TMI’s liability from filed forms because that was the

best evidence available at the time of the outstanding overdue debt to USAC. If TMI had not made the filing, we
would have estimated the amount from the other financial information produced during the investigation. See, e.g,,
Carrera Communications, Inc., 2005 WL 1750417 (F.C.C.) at | 27; Telectronics, Inc., 2005 WL 1750420 (F.C. C) '
at § 33; Communication Servzces Integrated, Inc., 2005 WL 2861527 (F.C.C) at ] 27. The source of the estimate is
not the cause of the upward adjustment. .

50 See TMI NAL, 20 FCC Red at 14157-58, 1 15-18.
3! See id., 20 FCC Red at 14157-58, w 17-18. -
52 See id. :

33 See Letter from Leon L. Nowalsky, Attomey for Telecom Management, In¢., to William Davenport, Chlef !
Investigations and Hearings Division, EnforcemenrgBureau Federal Commumcatlons Commission, dated January o
30, 2006, 1 (‘iS‘upplementaI NAL Response”); TMI NAL Response at 4.

- % See TMI NAL 20 FCCRed at 14158, 1 18.

55 See TMI NAL Response, Exhibit B. . R . -

3 Letter from Universal Service Ad:mmstratlve Company, to Kevin Photxades, Comphance Specmhst, Telecom
Management Inc ‘d/b/a Pioneer Telephone, dated December 30, 2005 (“USAC Letter”).
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“successful appeal does not alter the fact that TMI failed to pay USF fees during the months August, September, and

balance is revised from $420,000 to $335,983, and, as a result, we revise the upward adjustment for
TMT’s failure to pay USF contributions to $167,992 (one-half of $335,983).”

C. Ability to Pay

20.  We finally address TMI’s claim that it is unable to pay a $280,000 forfeiture.”® In
particular, TMI states that the forfeiture would i increase 1ts net loss for 2002 cause an overall net loss for

~~-2003, and eliminate itsireported-profits for 2004.% e e Shen TR R R e R e e S

21. Although ability to pay is a statutory factor that we must consider in setting a forfeiture
amount, the Commission has repeatedly held that a company’s gross revenues are the best indicator of its
ability to pay assessed forfeitures.*® After reviewing the 2002-2004 tax returns submitted by TMI in
support of its claim, we find that TMI’s gross revenues are sufficiently large relative to the adjusted
forfeiture amount, and that the forfeiture amount represents a smaller percentace of TMI’s gross revenues
than that deemed not to be excessive by the Commission in other cases.! We therefore reject TMI’s
contention that it would be unable to pay the proposed forfeiture and decline to reduce the forfe1ture
amount on that basis.: s oo R et R

IV. CONCLUSION

22, The facts show TMI withheld payments to.Congressionally-mandated .
telecommunications programs for over two years despite collecting hundreds of thousands of dollars from
its customers in USF charges. TMI also failed to timely pay its regulatory fees. In light of the
seriousness, duration and scope of TMI’s violations, we find that a forfeiture of $237,992 is warranted.
The forfeiture amount is composed of (1).a penalty of $227, 992 (the $270,000 proposed in the NAL, less
$42,008 associated with adjustments to CSII’s USF debt) for failing to. make three monthly universal
service contributions within one-year prior to the release of the TAMT NAL and (2) a penalty of $10,000 for
failing to timely make its 2004 regulatory fee program payment.

23. We note that TMI is subject to the Commission’s “red light rule” as a result of any non-
paymentdetailed above and the Commission will not act on, and may dismiss, any application or request
for authorization ﬁled by TMI in accordance with the Commission’s rules. ,

5T TMI also argues that the successful appeal effectively removes the basis for the $60,000 base forfeiture and the
upward adjustment. See Supplemental NAL Response at 1; USAC Letter. We reject this argument because the

October of 2004, the period upon which the base forfeiture was premised, or the seriousness of TMI’s withholding
substantial USF payments for over two years, on wh1ch the upward adjustment was based.

" 8 See TMINAL Response at 6-7.

% See id.

% See Forfeiture Policy Statement, 12 FCC Red 17087 17106, 43 (1997), recon denied, 15 FCC Red 303 (1999)
(“Forfeiture Policy Statement”); PJB Communications of Virginia, Inc., T FCC Rcd 2088, 2089, 18 (1992);
Independent Communications, Inc., 15 FCC Red 16060, 16060, 9 2 (2000). '

61 See Alpha Ambulance, Inc., 19 FCC Red at 2548 n. 15; Local Long Distance, Inc., 15 FCC Red 24385 (2000),
recon. denied, 16 FCC Red 10023 (2001); Hoosier Broadcasting Corp., 14 FCC Red 3356 (CIB 1999), recon.
denied, 15 FCC Red 8640 (Enf. Bur. 2002); PJB Communications of Virginia, 7 FCC Red 2088 (1992). In this case,
the forfeiture represents a smaller, percentage of the violator’s gross revenues than those issued in the Local Long
Distance, Inc. (1.9 percent), and Hoosier Broadeasting Co;p (7.6 percent) cases.

% 4TCFR. § 1.1910.
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V. ORDERING CLAUSES

24. Accordingly, ITIS ORDERED THAT, pursuant to section 503(b) of the Act, 47 U.S.C.
§ 503(b), and section 1.80 of the Commission’s rules, 47 C.F.R. § 1.80, TMI SHALL FORFEIT to the

United States government the sum of $237,992 for willfully and repeatedly violating the Act and
Commission’s rules.

25. Payrhent of the foifeiture shall be made in the manner provided for in section’ 1:80 of the -

. Commission’s rules within 30 days of the release of this Order. If the forfeiture is not paid within the

period specified, the case may be referred to the Department of Justice for collection pursuant to section
504(a) of the Act.® Payment of the forfeiture must be made by check or similar instrument, payable to
the order of the Federal Communications Commission. The payment must include the NAL/Acct. No.
and FRN No. referenced above. Payment by check or money order may be mailed to Federal
Communications Commission, P.O. Box 358340, Pittsburgh, PA 15251-8340. Payment by overnight
mail may be sent to Mellon Bank /LB 358340, 500 Ross Street, Room 1540670, Pittsburgh, PA 15251.
Payment by wire transfer may be made to ABA Number 043000261, receiving bank Mellon Bank, and
account number 911-6106. Requests for full payment under an installment plan should be sentto:
Associate Manaomg Director -- Financial Operations, Room 1A625 445 12" Street, S.W., Washington,

D.C.,20554.%

26. IT IS FURTHER ORDERED that a copy of this FOREITURE ORDER shall be sent by
certified mail, return receipt requested, to Sue Bouchard, Telecom Management, Inc., 583 Warren
Avenue, Portland, ME 04103, and Leon Nowalsky, Counsel for Telecom Management, Inc., Nowalsky,
Bronston & Gothiard, APLLC, 3500 N. Causeway Blvd, Suite 1442, Metaire, LA 70002.

FEDERAL COMMUNICATIONS COMMISSION

Marlene H. Dortch
Secretary

‘”47USC§504(a)
% See47CFR.§ 1. 1914,
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Kevin Photiades

From: - - Kevin Photiades

Sent: Tuesday, August 28 2007 4: 04 PM

To:. . customerservrce@bcd.umversalservrce.org'
Swubject:  Atin: Mary- )

. Attachments LOA041 805 pdf USACdecrsron123005 pdf"
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" Filer 499 ID: 824332

Tele com Management, Inc.
Attn: Mary

. Per your request this e- mall wnll serve as not|ce of TMI s dlspute over USAC s 2004 499—A adjustments brlled to
our 7/20/07 statement (invoice number UBD10000257897) o _ \ . ‘

. Background Telecom Management lnc (TMI) did not timely ﬁle |ts 499 Q and 499-A forms J‘rom November 2002
" —May 2004. Once it realized its error, TMI came forward and disclosed this to USAC. USAC advised TMI to file

* all outstanding forms together in one filing, which TMI did in December 2004. USAC then processed the forms as

if TMI had filed each 499 form by the original due date and the billing system generated invoices for adjustments

for each of the past time periods, including two true-ups for 2003 and 2004. TMI believed the true-ups to be

- erroneous, since it had reported all.historical figures and left the projected amounts blank (which USAC took it - -

upon themselves to fill in) and filed a Contributor Letter of Appeal (copy attached) in April 2005. USAC responded

in December 2005-and issued a $84,017.03 credit in our. favor (copy attached) to reverse the true-ups for 2003 ,

‘and 2004 Therefore we request that USAC remove the 2004 499-A adjustments blﬂed to our 7/20/07 statement -

CHf there is another reason for the 2004 499-A adjustments outside the’ scope of thrs e-marl ™I hereby requests a . | S

wntten explanatron from USAC for those adjustments

Please contact me if you need addrtronal lnformatron Thank you for your attentlon to this matter

-

8RBF00T v A an e e Ll Ie T S PR




USAC

Umversal Service Administrative Company

October 8, 2007
7 Kevin Photiades ™ e T e e R A R
- Compliance Specialist - ' o ' : > :
" Telecom Management, Inc. d/bla Ploneer Telephone
. 583 Warren Avenue
~ Portland, Maine 04103

RE: ' Telecom Management Inc. dlbla Proneer Telephone (499 Fller D #824332)
7/20/2007 USAC Invoice Dlspute S ‘

Dear Mr Photlades

.- On August 28, 2007 you submltted a dlspute regardlng adjustments which
_posted to Telecom Management, Inc. d/b/a Pioneer Telephone’s (TMI) June 20,
2007 invoice. In the dispute, you direct USAC to its December 30, 2005 .

. Administrator's Decision on Contributor Appeal (Appeal Decision) and request -a

~ -written explanation in support of the adjustments and related to the relief granted-..

" by the Appeal Decision. This letter provides an ei(planatlon of the adjustments

and further bllllngs which resulted from USAC’s review of TMI s account

'Inits Appeal DeC|S|on USAC indicated that recalculatrons would be performed
for true-ups related to the 2003 and 2004 FCC Form 499-As whrch reported
2002 and 2003 annual revenue respectlvely S

) In order to advise TMI of What to expect on the invoices to be |ssued subsequent
.+ to the Appeal Decision, USAC performed a manual review in advance of its .

.. - billing system’s recalculation,, - The Appeal Decrsron indicated that the credit S
. .- amount due TMI related to brlllngs based on TMF's reported 2003 revenue was’ . C
+ . $53;816.15,: ~ Although, the credits were expectted to be applied in three equal o

" installments beginning with the January 20086 invoice, the appropriate systematlc
changes were not made. in time to be reflected on the January 2006 i invoice.
Therefore the credits were. applied manually with two sets beirig applied in L

. February, and-the third set applied in March 2006.: ‘The totaI credlts applled tled Lo
- -tothe amount rndlcated inthe Appeal Decrsron L :

“n April 2006 the f rst quarter followmg the appllcatlon of the credlts the system
- processed jts own calculations based on_the revised data associated with the L
2004 499-A calculatlon (2004 AIQ True-up) At that time, the system identified a - ..
— dlscrepancy in the rmanual calculation; and began applying transactions to .. "
-~ .correct the mrsstated credlts "USAC staff could. not account for the drscrepancy o
; .Iand contlnued to manually offset the bllllng system s attempt at correctrng the g
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calculation. As a result, each month, from May 2008 through Juna 2007, TM'e
“invoice reflected the additional systematic adjustments as well as the offsetting
manual line items which netted the adjustments to $0.

In' July 2007, USAC staff identified the underlying issue and realized the error
with the originally manually calculated credit amount. USAC determined the
original credits had used an erroneous value for one quarter of revenue related to
.the 2004 A/Q True-up. Specifically, the 2Q2003 revenue relied on in the manual

calculation was overstated as $523,995, aithough TMI's original 2Q2003 biliings =" = - "~

had been based on revenue of $414,819. When the true-up contribution factors
and circularity factors are applied to that overstatement, credits were overstated
by $9,279.36. In order to correct TMI's billings, USAC allowed the systematic
appllcatlon of these adjustments during July — September 2007",

The adjustments applied to the July, August and September 2007 USAC
invoices for TMI are approprlate based on the December 30, 2005 Appeal
Decislon _

Sincerely,

USAC Financial Operations _

" 1$523,995 <$414,819 = $10,207.96: ($10,207.96 x .0935) — ($10,207.96 x .0935 x.0910) = $9,279.36 .




